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regard to the restrictions of the Buy Amer-
ican Act or the Balance of Payments Pro-
gram.

(c)(2)(i) The offeror certifies that the fol-
lowing supplies are qualifying country (ex-
cept Australian or Canadian) or SC/CASA
state end products:

(Line Item Number)
(Country of Origin)

(ii) The offeror certifies that the following
supplies are Free Trade Agreement country
end products other than Bahrainian end
products, Korean end products, Moroccan
end products, or Peruvian end products:

(Line Item Number)
(Country of Origin)

[70 FR 2364, Jan. 13, 2005, as amended at 71
FR 34835, June 16, 2006; 71 FR 58543, Oct. 4,
2006; 73 FR 53156, Sept. 15, 2008; 74 FR 2423,
Jan. 15, 2009; 74 FR 68384, Dec. 24, 2009; 75 FR
81919, Dec. 29, 2010; 76 FR 32843, June 6, 2011;
77 FR 30358, May 22, 2012; 77 FR 35882, June
15, 2012]

252.225-7036 Buy American—Free
Trade Agreements—Balance of Pay-
ments Program.

As prescribed in 225.1101(11)(i)(A), use
the following clause:

BUY AMERICAN —FREE TRADE AGREEMENTS—
BALANCE OF PAYMENTS PROGRAM (JUN 2012)

(a) Definitions. As used in this clause—

Bahrainian end product means an article
that—

(i) Is wholly the growth, product, or manu-
facture of Bahrain; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Bahrain into a new and different article of
commerce with a name, character, or use
distinct from that of the article or articles
from which it was transformed. The term re-
fers to a product offered for purchase under
a supply contract, but for purposes of calcu-
lating the value of the end product includes
services (except transportation services) in-
cidental to its supply, provided that the
value of those incidental services does not
exceed the value of the product itself.

Commercially available off-the-shelf (COTS)
item—

(i) Means any item of supply (including
construction material) that is—

(A) A commercial item (as defined in para-
graph (1) of the definition of ‘‘commercial
item’ in section 2.101 of the Federal Acquisi-
tion Regulation);

(B) Sold in substantial quantities in the
commercial marketplace; and

(C) Offered to the Government, under a
contract or subcontract at any tier, without
modification, in the same form in which it is
sold in the commercial marketplace; and
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(ii) Does not include bulk cargo, as defined
in 46 U.S.C. 40102(4), such as agricultural
products and petroleum products.

Component means an article, material, or
supply incorporated directly into an end
product.

Domestic end product means—

(i) An unmanufactured end product that
has been mined or produced in the United
States; or

(ii) An end product manufactured in the
United States if—

(A) The cost of its qualifying country com-
ponents and its components that are mined,
produced, or manufactured in the United
States exceeds 50 percent of the cost of all
its components. The cost of components in-
cludes transportation costs to the place of
incorporation into the end product and U.S.
duty (whether or not a duty-free entry cer-
tificate is issued). Scrap generated, col-
lected, and prepared for processing in the
United States is considered domestic. A com-
ponent is considered to have been mined,
produced, or manufactured in the United
States (regardless of its source in fact) if the
end product in which it is incorporated is
manufactured in the United States and the
component is of a class or kind for which the
Government has determined that—

(I) Sufficient and reasonably available
commercial quantities of a satisfactory qual-
ity are not mined, produced, or manufac-
tured in the United States; or

(2) It is inconsistent with the public inter-
est to apply the restrictions of the Buy
American statute; or

(B) The end product is a COTS item.

End product means those articles, mate-
rials, and supplies to be acquired under this
contract for public use.

Foreign end product means an end product
other than a domestic end product.

Free Trade Agreement country means Aus-
tralia, Bahrain, Canada, Chile, Colombia,
Costa Rica, Dominican Republic, El Sal-
vador, Guatemala, Honduras, Korea (Repub-
lic of), Mexico, Morocco, Nicaragua, Peru, or
Singapore;

Free Trade Agreement country end product
means an article that—

(i) Is wholly the growth, product, or manu-
facture of a Free Trade Agreement country;
or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in a Free Trade Agreement country into a
new and different article of commerce with a
name, character, or use distinct from that of
the article or articles from which it was
transformed. The term refers to a product of-
fered for purchase under a supply contract,
but for purposes of calculating the value of
the end product includes services (except
transportation services) incidental to its
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supply, provided that the value of those inci-
dental services does not exceed the value of
the product itself.

Moroccan end product means an article
that—

(i) Is wholly the growth, product, or manu-
facture of Morocco; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Morocco into a new and different article
of commerce with a name, character, or use
distinct from that of the article or articles
from which it was transformed. The term re-
fers to a product offered for purchase under
a supply contract, but for purposes of calcu-
lating the value of the end product includes
services (except transportation services) in-
cidental to its supply, provided that the
value of those incidental services does not
exceed the value of the product itself.

Peruvian end product means an article
that—

(i) Is wholly the growth, product, or manu-
facture of Peru; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Peru into a new and different article of
commerce with a name, character, or use
distinct from that of the article or articles
from which it was transformed. The term re-
fers to a product offered for purchase under
a supply contract, but for purposes of calcu-
lating the value of the end product includes
services (except transportation services) in-
cidental to its supply, provided that the
value of those incidental services does not
exceed the value of the product itself.

Qualifying country means a country with a
reciprocal defense procurement memo-
randum of understanding or international
agreement with the United States in which
both countries agree to remove barriers to
purchases of supplies produced in the other
country or services performed by sources of
the other country, and the memorandum or
agreement complies, where applicable, with
the requirements of section 36 of the Arms
Export Control Act (22 U.S.C. 2776) and with
10 U.S.C. 2457. Accordingly, the following are
qualifying countries:

Australia Italy

Austria Luxembourg
Belgium Netherlands
Canada Norway

Czech Republic Portugal

Denmark Spain

Egypt Sweden

Finland Switzerland
France Turkey

Germany United Kingdom of
Greece Great Britain and
Israel Northern Ireland

48 CFR Ch. 2 (10-1-12 Edition)

Qualifying country component means a com-
ponent mined, produced, or manufactured in
a qualifying country.

Qualifying country end product means—

(i) An unmanufactured end product mined
or produced in a qualifying country; or

(ii) An end product manufactured in a
qualifying country if—

(A) The cost of the following types of com-
ponents exceeds 50 percent of the cost of all
its components:

(1) Components mined, produced, or manu-
factured in a qualifying country.

(2) Components mined, produced, or manu-
factured in the United States.

(3) Components of foreign origin of a class
or kind for which the Government has deter-
mined that sufficient and reasonably avail-
able commercial quantities of a satisfactory
quality are not mined, produced, or manufac-
tured in the United States; or

(B) The end product is a COTS item.

United States means the 50 States, the Dis-
trict of Columbia, and outlying areas.

(b) Unless otherwise specified, this clause
applies to all items in the Schedule.

(c) The Contractor shall deliver under this
contract only domestic end products unless,
in its offer, it specified delivery of qualifying
country end products, Free Trade Agreement
country end products other than Bahrainian
end products, Moroccan end products, or Pe-
ruvian end products, or other foreign end
products in the Buy American Act—Free
Trade Agreements—Balance of Payments
Program Certificate provision of the solici-
tation. If the Contractor certified in its offer
that it will deliver a qualifying country end
product or a Free Trade Agreement country
end product other than a Bahrainian end
product, a Moroccan end product, or a Peru-
vian end product, the Contractor shall de-
liver a qualifying country end product, a
Free Trade Agreement country end product
other than a Bahrainian end product, a Mo-
roccan end product, or a Peruvian end prod-
uct, or, at the Contractor’s option, a domes-
tic end product.

(End of clause)

Alternate I (JUN 2012) As prescribed
in 225.1101(11)(1)(B), add the following
definition to paragraph (a) and sub-
stitute the following paragraph (c) for
paragraph (c) of the basic clause:

(a) Canadian end product means an article
that—

(i) Is wholly the growth, product, or manu-
facture of Canada; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Canada into a new and different article of
commerce with a name, character, or use
distinct from that of the article or articles
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from which it was transformed. The term re-
fers to a product offered for purchase under
a supply contract, but for purposes of calcu-
lating the value of the end product includes
services (except transportation services) in-
cidental to its supply, provided that the
value of those incidental services does not
exceed the value of the product itself.

(c) The Contractor shall deliver under this
contract only domestic end products unless,
in its offer, it specified delivery of qualifying
country, Canadian, or other foreign end
products in the Buy American —Free Trade
Agreements—Balance of Payments Program
Certificate provision of the solicitation. If
the Contractor certified in its offer that it
will deliver a qualifying country end product
or a Canadian end product, the Contractor
shall deliver a qualifying country end prod-
uct, a Canadian end product, or, at the Con-
tractor’s option, a domestic end product.

Alternate II (JUN 2012) As prescribed
in 225.1101(11)(i)(A), add the following
new definitions to paragraph (a) and
substitute the following paragraph (c)
for paragraph (c) of the basic clause:

(a) South Caucasus/Central and South Asian
(SC/CASA) state means Armenia, Azerbaijan,
Georgia, Kazakhstan, Kyrgyzstan, Pakistan,
Tajikistan, Turkmenistan, or Uzbekistan.

South Caucasus/Central and South Asian (SC/
CASA) state end product means an article
that—

(i) Is wholly the growth, product, or manu-
facture of an SC/CASA state; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in an SC/CASA state into a new and different
article of commerce with a name, character,
or use distinct from that of the article or ar-
ticles from which it was transformed. The
term refers to a product offered for purchase
under a supply contract, but for purposes of
calculating the value of the end product in-
cludes services (except transportation serv-
ices) incidental to its supply, provided that
the value of those incidental services does
not exceed the value of the product itself.

(c) The Contractor shall deliver under this
contract only domestic end products unless,
in its offer, it specified delivery of qualifying
country end products, SC/CASA state end
products, Free Trade Agreement country end
products other than Bahrainian end prod-
ucts, Moroccan end products, or Peruvian
end products, or other foreign end products
in the Buy American —Free Trade Agree-
ments—Balance of Payments Program Cer-
tificate provision of the solicitation. If the
Contractor certified in its offer that it will
deliver a qualifying country end product, SC/
CASA state end products, or a Free Trade
Agreement country end product other than a
Bahrainian end product, a Moroccan end
product, or a Peruvian end product, the Con-

252.225-7036

tractor shall deliver a qualifying country
end product, an SC/CASA state end product,
a Free Trade Agreement country end product
other than a Bahrainian end product, a Mo-
roccan end product, or a Peruvian end prod-
uct or, at the Contractor’s option, a domes-
tic end product.

Alternate 111 (JUN 2012) As prescribed
in 225.1101(11)(1)(B), add the following
definitions to paragraph (a) and sub-
stitute the following paragraph (c) for
paragraph (c) of the basic clause,

(a) Canadian end product, means an article
that—

(i) Is wholly the growth, product, or manu-
facture of Canada; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Canada into a new and different article of
commerce with a name, character, or use
distinct from that of the article or articles
from which it was transformed. The term re-
fers to a product offered for purchase under
a supply contract, but for purposes of calcu-
lating the value of the end product includes
services (except transportation services) in-
cidental to its supply, provided that the
value of those incidental services does not
exceed the value of the product itself.

South Caucasus/Central and South Asian (SC/
CASA) state means Armenia, Agzerbaijan,
Georgia, Kazakhstan, Kyrgyzstan, Pakistan,
Tajikistan, Turkmenistan, or Uzbekistan.

South Caucasus/Central and South Asian (SC/
CASA) state end product means an article
that—

(i) Is wholly the growth, product, or manu-
facture of an SC/CASA state; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in an SC/CASA state into a new and different
article of commerce with a name, character,
or use distinct from that of the article or ar-
ticles from which it was transformed. The
term refers to a product offered for purchase
under a supply contract, but for purposes of
calculating the value of the end product in-
cludes services (except transportation serv-
ices) incidental to its supply, provided that
the value of those incidental services does
not exceed the value of the product itself.

(c) The Contractor shall deliver under this
contract only domestic end products unless,
in its offer, it specified delivery of qualifying
country end products, SC/CASA state end
products, Canadian end products, or other
foreign end products in the Buy American
—Free Trade Agreements—Balance of Pay-
ments Program Certificate provision of the
solicitation. If the Contractor certified in its
offer that it will deliver a qualifying country
end product, SC/CASA state end products, or
a Canadian end product, the Contractor shall
deliver a qualifying country end product, an
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SC/CASA state end product, a Canadian end
product or, at the Contractor’s option, a do-
mestic end product.

ALTERNATE IV (JUN 2012)

As prescribed in 225.1101(11)(i)(C), add
the following definition to paragraph
(a) and substitute the following para-
graph (c¢) for paragraph (c) of the basic
clause:

(a) Korean end product means an article
that—

(i) Is wholly the growth, product, or manu-
facture of Korea; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Korea (Republic of) into a new and dif-
ferent article of commerce with a name,
character, or use distinct from that of the
article or articles from which it was trans-
formed. The term refers to a product offered
for purchase under a supply contract, but for
purposes of calculating the value of the end
product, includes services (except transpor-
tation services) incidental to its supply, pro-
vided that the value of those incidental serv-
ices does not exceed the value of the product
itself.

(c) The Contractor shall deliver under this
contract only domestic end products unless,
in its offer, it specified delivery of qualifying
country end products, Free Trade Agreement
country end products other than Bahrainian
end products, Korean end products, Moroc-
can end products, or Peruvian end products,
or other foreign end products in the Buy
American Act—Free Trade Agreements—
Balance of Payments Program Certificate
provision of the solicitation. If the Con-
tractor certified in its offer that it will de-
liver a qualifying country end product or a
Free Trade Agreement country end product
other than a Bahrainian end product, a Ko-
rean end product, a Moroccan end product,
or a Peruvian end product, the Contractor
shall deliver a qualifying country end prod-
uct, a Free Trade Agreement country end
product other than a Bahrainian end prod-
uct, a Korean end product, a Moroccan end
product, or a Peruvian end product, or, at
the Contractor’s option, a domestic end
product.

ALTERNATE V (JUN 2012)

As prescribed in 225.1101(11)(i)(C), add
the following new definitions to para-
graph (a) and substitute the following
paragraph (c) for paragraph (c) of the
basic clause:

(a) Korean end product means an article
that—

(i) Is wholly the growth, product, or manu-
facture of Korea; or

48 CFR Ch. 2 (10-1-12 Edition)

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Korea (Republic of) into a new and dif-
ferent article of commerce with a name,
character, or use distinct from that of the
article or articles from which it was trans-
formed. The term refers to a product offered
for purchase under a supply contract, but for
purposes of calculating the value of the end
product, includes services (except transpor-
tation services) incidental to its supply, pro-
vided that the value of those incidental serv-
ices does not exceed the value of the product
itself.

South Caucasus/Central and South Asian (SC/
CASA) state means Armenia, Agzerbaijan,
Georgia, Kazakhstan, Kyrgyzstan, Pakistan,
Tajikistan, Turkmenistan, or Uzbekistan.

South Caucasus/Central and South Asian (SC/
CASA) state end product means an article
that—

(i) Is wholly the growth, product, or manu-
facture of an SC/CASA state; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in an SC/CASA state into a new and different
article of commerce with a name, character,
or use distinct from that of the article or ar-
ticles from which it was transformed. The
term refers to a product offered for purchase
under a supply contract, but for purposes of
calculating the value of the end product, in-
cludes services (except transportation serv-
ices) incidental to its supply, provided that
the value of those incidental services does
not exceed the value of the product itself.

(c) The Contractor shall deliver under this
contract only domestic end products unless,
in its offer, it specified delivery of qualifying
country end products, SC/CASA state end
products, Free Trade Agreement country end
products other than Bahrainian end prod-
ucts, Korean end products, Moroccan end
products, or Peruvian end products, or other
foreign end products in the Buy American
—Free Trade Agreements—Balance of Pay-
ments Program Certificate provision of the
solicitation. If the Contractor certified in its
offer that it will deliver a qualifying country
end product, SC/CASA state end products, or
a Free Trade Agreement country end product
other than a Bahrainian end product, a Ko-
rean end product, a Moroccan end product,
or a Peruvian end product, the Contractor
shall deliver a qualifying country end prod-
uct, an SC/CASA state end product, a Free
Trade Agreement country end product other
than a Bahrainian end product, a Korean end
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product, a Moroccan end product, or a Peru-
vian end product or, at the Contractor’s op-
tion, a domestic end product.

[68 FR 15640, Mar. 31, 2003, as amended at 69
FR 1929, Jan. 13, 2004; 69 FR 74992, Dec. 15,
2004; 70 FR 2365, Jan. 13, 2005; 70 FR 35548,
June 21, 2005; 71 FR 34835, June 16, 2006; 71 FR
58543, Oct. 4, 2006; 72 FR 14243, Mar. 27, 2007;
73 FR 53156, Sept. 15, 2008; 74 FR 2423, Jan. 15,
2009; 74 FR 37642, 37651, July 29, 2009; 75 FR
81920, Dec. 29, 2010; 76 FR 61283, Oct. 4, 2011;
77 FR 30359, May 22, 2012; 77 FR 31537, May 29,
2012; 77 FR 35882, June 15, 2012; 77 FR 38737,
June 29, 2012; 77 FR 43470, July 24, 2012]

252.225-7037 Evaluation of Offers for
Air Circuit Breakers.

As prescribed in 225.7006-4(a), use the
following provision:

EVALUATION OF OFFERS FOR AIR CIRCUIT
BREAKERS (JUN 2012)

(a) The offeror shall specify, in its offer,
any intent to furnish air circuit breakers
that are not manufactured in the United
States or its outlying areas, Canada, or the
United Kingdom.

(b) The Contracting Officer will evaluate
offers by adding a factor of 50 percent to the
offered price of air circuit breakers that are
not manufactured in the United States or its
outlying areas, Canada, or the United King-
dom.

(End of provision)

[70 FR 35548, June 21, 2005]

EDITORIAL NOTE: At 77 FR 35882, June 15,
2012, 252.225-7037 was amended in paragraph
(e)(3), by removing ‘‘the Contract Disputes
Act of 1978 (41 U.S.C. 7101)” and adding ‘41
U.S.C. 7101, Contract Disputes’ in its place;
and in paragraph (g)(2)(iv), removing ‘‘Act”
and adding ‘‘statute” in its place; however,
the amendment could not be incorporated
because those paragraphs don’t exist.

252.225-7038 Restriction on Acquisi-
tion of Air Circuit Breakers.
As prescribed in 225.7006-4(b), use the
following clause:

RESTRICTION ON ACQUISITION OF AIR CIRCUIT
BREAKERS (JUN 2005)

Unless otherwise specified in its offer, the
Contractor shall deliver under this contract
air circuit breakers manufactured in the
United States or its outlying areas, Canada,
or the United Kingdom.

(End of clause)

[70 FR 35548, June 21, 2005]

252.225-7039

EDITORIAL NOTE: At 77 FR 35882, June 15,
2012, 252.2256-7038 was amended in paragraph
(1(2)(i1), by removing ‘“Act” and adding
‘“‘statute’ in its place; however, the amend-
ment could not be incorporated because
(1)(2)(ii) doesn’t exist.

252.225-7039 Contractors performing
private security functions.

As prescribed in 225.370-6, insert the
following clause:

CONTRACTORS PERFORMING PRIVATE SECURITY
FUNCTIONS (JUN 2012)

(a) Definitions.

Full cooperation—

(i) Means disclosure to the Government of
the information sufficient to identify the na-
ture and extent of the incident and the indi-
viduals responsible for the conduct. It in-
cludes providing timely and complete re-
sponse to Government auditors’ and inves-
tigators’ requests for documents and access
to employees with information;

(ii) Does not foreclose any Contractor
rights arising in law, the FAR, the DFARS,
or the terms of the contract. It does not re-
quire—

(A) The Contractor to waive its attorney-
client privilege or the protections afforded
by the attorney work product doctrine; or

(B) Any officer, director, owner, or em-
ployee of the Contractor, including a sole
proprietor, to waive his or her attorney-cli-
ent privilege or Fifth Amendment rights;
and

(C) Does not restrict the Contractor from—

(I) Conducting an internal investigation;
or

(2) Defending a proceeding or dispute aris-
ing under the contract or related to a poten-
tial or disclosed violation.

Private security functions means the fol-
lowing activities engaged in by a contractor:

(i) Guarding of personnel, facilities, des-
ignated sites, or property of a Federal agen-
cy, the contractor or subcontractor, or a
third party.

(ii) Any other activity for which personnel
are required to carry weapons in the per-
formance of their duties.

(b) Requirements. The Contractor is re-
quired to—

(1) Ensure that the Contractor and all em-
ployees of the Contractor who are respon-
sible for performing private security func-
tions under this contract comply with any
orders, directives, and instructions to Con-
tractors performing private security func-
tions that are identified in the contract for—

(i) Registering, processing, accounting for,
managing, overseeing, and Kkeeping appro-
priate records of personnel performing pri-
vate security functions. This includes ensur-
ing the issuance, maintenance, and return of
Personal Identity Verification credentials in
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